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The Modern Dilemma of the Theory of Legal Interests and

Its Constitutional Transformation
JIANG Tao
(East China University of Political Science and Law, Shanghai 201620, China)

Abstract ; The fundamental reason that the theory of legal interest is facing the modern dilemma is that
it does not pay attention to the constitutional basis of the theory of legal interest. The function of the theory
of legal interest is not only to answer what is the legal interest of criminal law protection, but more
importantly to answer what is not the legal interest of criminal law protection. This should not only be
constructed from the perspective of ontology, but should pay more attention to the constitutional basis of the
theory of legal interests, clarify the jurisprudence related to the basic rights of citizens in the Constitution,
and construct the concept of legal interests integrated with the Constitution from the perspective of
normative theory. Thus, it plays an important role in avoiding criminal law from infringement of legal
interests to compromise of legal interests, replacing purpose rationality with value rationality, and
transitioning from “protection of basic rights in the rule of law state” to “shaping of social order in the
social state”. Modern criminal law emphasizes that the establishment or identification of crime is based on
the interests of the protection law, which needs to associate the legal interests protected by the criminal law
with the provisions of the basic rights of citizens in the constitution, and attaches importance to the practice
of constitutional interpretation, criminal law can not prescribe or interpret acts belonging to the basic rights
of citizens as crimes, and such constitutional interpretation is the due meaning of the system interpretation.

Key words: the risk of infringement of legal interest; the principle of proportionality; fundamental

right; the concept of legal interests integrated with the Constitution; the system interpretation
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