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Interpretation of the Priority Effect of the Advance—Notice

Registration of the Mortgage
YIN Si—yu
(Tsinghua University, Beijing 100084, China)

Abstract: As a subtype of the advance—notice registration, merely according to the logical deduction
of articles of law, the advance —notice registration of the mortgage does not have a preferential effect.
However, the purpose of creating this system is to meet the security needs of the parties in the pre—sale
transactions of commercial housing. If the right holder is unable to realize the priority of payment, the
system cannot play its proper role and will eventually be dead—letter law. When the real estate development
enterprise has completed the first registration of building ownership and the advance—notice registration of
the mortgage has not been invalidated, the substantive conditions for transferring the advance —notice
registration of the mortgage to the formal registration have been fulfilled. Although the parties have not
applied for the formal registration of the mortgage, the right holder should be allowed to exercise the
priority right to be paid directly. The newly promulgated interpretation of the Supreme People’ s Court on
the Application of the Civil Code of the People’ s Republic of China Concerning the Guarantee System does
not directly provide the effect of the advance —notice of registration of the mortgage in the enforcement
proceedings, but it does not prevent the right holder from exercising his priority right to be paid in
accordance with the provision of Article 52(1). In the bankruptcy proceedings, the exercise of the priority
right need not be premised on the first registration of building ownership, nor should be limited within the
scope of the value of the mortgaged property at the time the people’ s court accepts the debtor’ s bankruptcy
petition.

Key words: pre-sale of commodity housing; advance—notice registration of the mortgage ; priority of

payment
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