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Re-discussing the Legal Effect of Ultra vires Guarantee by the Legal

Representative of a Company
GAO Sheng-ping
( Civil and Commercial Law Institute, Renmin University of China, Beijing 100872, China)

Abstract ; Article 16 of Company Law is a statutory limitation on the authority to represent of the legal
representative to represent, which is not sufficient to create reasonable reliance by the counterparty at the
time the company enters into a security contract with the counterparty. The act of the legal representative
entering into a security contract with the counterparty in the name of the company without a proper
corporate resolution constitutes an ultra vires representation. When entering into a security contract with
the company, the counterparty shall examine the authority of the legal representative. The good or bad faith
of the counterparty depends on whether it has exercised due diligence to review the legal representative’s
authority to represent. The object of the review is not limited to the company’s resolution, but must also be
combined with the company “s articles of association and other documents to determine whether the
company’s resolution is appropriate; the standard of the review is " reasonable review" , which is a prudent
formal review. If the counterparty has not done a reasonable review, its subjective is non—good faith, the
guarantee contract does not occur to the company without the company’s recognition. At this point, the
company will not bear either the guarantee liability or the contractual negligence liability. As for the loss of
the counterparty, the counterparty and the legal representative shall share it according to the degree of
fault.

Key Words: guarantee provided by a company; legal representative ; the limitation of representative

authority ; duty of review; reasonable review
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