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A Way to Deal With the Issue of Legal Transition: Shen Jiaben

and the Criminal Law ‘s Transformation in the Late Qing Dynasty
CHEN Xin-yu
(Law School, Tsinghua University, Beijing 100084, China)

Abstract : This article takes the transformation of criminal law in the late Qing Dynasty as perspective
to explore Shen Jiaben’ s response to legal transition in modern China. The study found that the The
Memorial Concerning Deleting The Cruel Punishment, which give rise to academic dispute over the author,
was led by Shen Jiaben. The abolition of the heavy cruel punishment such as Ling Chi was the consensus of
advanced legal experts in the late Qing Dynasty, and Shen Jiaben played a key role in making the finishing
point and putting the finishing touch. The preparation of Constitutionalism in the late Qing dynasty had a
significant impact on the compilation process of The New Criminal Law Of Qing Dynasty. In this regard,
Shen Jiaben pragmatically proposed that the compilation of the Current Criminal Law of the Great Qing
Dynasty as a transitional plan. As a result, a unique phenomenon of the parallel compilation of the
traditional and modern criminal laws appeared in the criminal legislation period. Facing the ancient and
modern, Chinese and foreign problems contained in the old laws and new laws, Shen Jiaben, in the ancient
and modern aspect, try to restore the classical legal meaning by distinguishing the difference between the
Han/Tang Dynasties and Ming /Qing Dynasties legal system; in the ancient and modern aspects, he
focuses on understanding, regardless of the prejudices of China and foreign countries, trying to use the
classical Chinese reason to understand the modern Western jurisprudence. He made creative contributions
to the term “jurisprudence” (Fa Li) in modern times.

Key Words; Shen Jiaben; legal transition, ancient and modern times; Chinese and

foreign; jurisprudence
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