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On the Nature of Official Legal Person in Public

Institutions of Higher Learning in China
FAN Q1
(Law School of Chongqing University, Chongqing 400045)

Abstract ; “Tian Yong Case” clarifies the nature of administrative subject in colleges and universities
according to the theory of authorization of laws and regulations. With the expansion of the scope of judicial
review, it means that the administrative power is constantly expanding, which leads to a paradox with the
internal tension of civil corporatization in colleges and universities. The essence of the paradox is that the
relationship between the public law person and the administrative subject theory is artificially separated,
resulting in the nature of legal person in colleges and universities limited to the civil field. As a kind of pri-
vate law, civil law should not be involved in the power and obligation of public legal person. The public
law person should be based on the field of public law and be answered through the principle of public law.
The corporatization of colleges and universities is a kind of humanization of public law to realize the optimi-
zation of university organization and the contract of administrative power. In view of the drawbacks of the
traditional theory of authorization of laws and regulations, the subject theory of colleges and universities
should also be changed: from the traditional “authorized organization” to the “public organization” under
public administration, to meet the requirements of modern university governance and construction with rela-
tively independent official legal person status.

Key Words: university; public legal person; administrative subject; public organization
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