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Interpretation of Liability of Unauthorized Agents in the Narrow Sense
RAN Keping
(Law school, Wuhan University, Wuhan 430072, China)

Abstract ; According to Article 171, paragraphs 3 and 4 of the General Provisions of the Civil Law,
the liability of the unauthorized agent to the counterpart in good/bad faith is respectively based on different
principles: the former belongs to the category of the principle of active trust protection and has the
characteristics of genuine intention reservation and apparent agency; the latter is the loss sharing rule that
the legal act is invalid because of the fault of both parties. As for whether the authorized agent is negligent
or not, the liability for active trust protection is only of formal significance. There is no “legal loophole” in
paragraph 3. The actor constitutes a “ major misunderstanding” of the defects of agency power and
exercises the revocation right, which does not exclude the legal effect of active trust and protection
responsibility. The “good faith” of the other party should be interpreted as “not knowing or not knowing
due to gross negligence” , and “malicious” should be interpreted as “knowing or not knowing due to gross
negligence”. Paragraph 3 entrusts the bona fide counterpart with the option of actual performance and
damage compensation, including the actor’s liability for non-performance of the debt and the liability for
alternative performance of the debt, both of which are expected interests. In the narrow sense, both
unauthorized agency and apparent agency have the function of protecting the security of transactions,
clarifying and reconciling the application fields of the two, and giving full play to the function of the former
as far as possible, which is helpful to change the judicial status quo of the latter which is too extensive to
damage the autonomy of private law.

Key Words: unauthorized agency; active trust protection; bona fide counterpart; agency by sight;

performance of obligations; compensate for the losses
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