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On the Issue of Property-for-Debt Arrangements

in the Bankruptcy of Real Estate Enterprises
TAN Qiping, DA Yan
(Southwest University of Political Science and Law, Chongqing 401120, China)

Abstract : The Judicial Interpretation of the Supreme People’s Court defines the validity of property-
for-debt arrangements by taking the contractual function as the internal rationale and the time of contract
formation as the external criterion. When a real estate enterprise enters bankruptcy proceedings, the
validity of property-for-debt agreements concluded prior to bankruptcy should be examined in light of this
interpretive logic, together with the legislative purposes of the Enterprise Bankruptcy Law. For agreements
concluded before the maturity of the underlying obligation, such arrangements should be treated as transfers
for security. Whether the creditor enjoys a preferential right of satisfaction depends on whether ownership
registration has been completed, and only creditors who have completed pre-registration ( notice
registration) may be recognized as having such priority. For agreements concluded after the performance
period has expired, further clarification is required concerning the order of performance between new and
old debts, the administrator’s right to choose whether to perform the property-for-debt agreement, and the
limitation period applicable to the original debt. Moreover, creditors under property-for-debt agreements
who do not qualify as purchasers of commercial housing cannot invoke the status of consumers to compel
continued performance of such agreements. However, if the constitutive requirements set forth in the
relevant judicial interpretations are satisfied, such creditors may, in their capacity as as ordinary house
purchasers or creditors under property-for-debt arrangements, assert priority of their claims over other
general monetary claims.

Key words: property-for-debt arrangement; bankruptcy; transfer for security; novation of debt;
expectancy right in property
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