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On the Obligation Violation of Negligent Omission Crime
TAN Kun
(Northwest University of Political Science and Law, Xi’ an 710000, China)

Abstract ;: The breach of obligation in negligent omission includes the breach of act obligation and the
breach of duty of care. The relationship between act obligation and duty of care is an important issue in the
establishment of negligent omission. Because the existence of negligent act as crime and the act of violating
act obligation may not violate the duty of care, and the act of violating act obligation needs to distinguish
between negligent principal and accomplice through the characteristics of the breach of duty of care, it is
necessary to strictly distinguish act obligation and duty of care. The functions of act obligation and duty of
care in negligent omission crime are different, so we should make a clear distinction between them based
on the two-tier division of functional theory. As a violation of obligation, it has the function of behavior
selection, which selects the behavior as the object of criminal law evaluation; The function of breach of
duty of care lies in the division of illegal attribute, realizing the function of limiting the scope of criminal
punishment, which can solve the problem of division between duty of care and duty of care.

Key words: negligent omission crime; act obligations; duty of care; guarantor status; dominant

possibility of causal process
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