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On the Interpretation of Rule of Guardian’s Responsibility in Civil Code :

Focus on Article 1188 of Civil Code
ZHENG Xiao-jian
(School of Law, Xiamen University, Xiamen 361005, China)

Abstract ; Legislatures and scholars have different understanding on the system of guardian
responsibility. Properly eliminating this inconsistency with interpretation theory is of great benefit to
promoting healthy communication between legislation and doctrine, and ensuring that the judicial
application of guardian responsibility rules can achieve due effect. By combing the existing research results
and combining the relevant legislative policies, the two provisions of Article 1188 are positioned as the
“relationship between principles and exceptions” , we can construct a more appropriate interpretive plan
and doctrinal analysis framework for this article. In detail, paragraph I of Article 1188 sets out general
provisions on the ward’ s capacity for responsibility and the basic rules of guardian’s responsibility, while
paragraph II of Article 1188 applies to very exceptional situations, that is, only when the ward having
property of greater value and guardian being non-relative guardian can be applied. In this way, the logic
and relationship between the two provisions of Article 1188 can be clarified, possible system conflicts and
value evaluation contradictions can be avoided, and the stability and appropriateness of legal application
can also be achieved.

Key Words: guardian’s responsibility ; duty of guardian; capacity for responsibility; Article 1188 of
Civil Code
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