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The Procedural Implementation of the Excersies of Benificium Ordinis
ZHANG Hai-yan
(Law School of Shandong University, Qingdao 266237, China)

Abstract ;: The core of benificium ordinis is to endow the general guarantor with the sequential interests
of responsibility, and its system value needs to be ensured through a series of procedural mechanisms.
However, the exercise of benificium ordinis in legal norms and legal practice is dissimilated to the
application by the court according to its authority, and this judicial ethos of " fatherism" leads to a serious
lack of procedural rules for the exercise of this right. The cause of dissimilation of benificium ordinis lies in
the vague and even wrong cognition of the basic nature of it. Hence, to scientifically arrange the procedure
of excerise, its theoretical premise should be clarified; the procedural mechanism of general guanrantor’s

"action first" to " execution first", and the object of benificium

sequential interests has changed from
ordinis is the creditor’s claim for liability rather than its right of action or claim for execution, meanwhile
benificium ordinis belongs to the category of defense of rights, which can not be applied by the court on its
own initiative ; on this basis, the procedural rules of exercising benificium ordinis from the perspective of
attack and defense could be systematically constructed, to integrate the disagreements on the claim stage,
and to clarify the claim elements and elimination elements of the right and its burden of proof.

Key Words : Benificium Ordinis; procedural implementation; substantive rights; defense of rights;

procedural rules
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